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Abstract

The paper defines how a chancery court differs from a common law court and from business courts, and

explains the costs and benefits that a chancery court would bring to the State of Nevada. It explains how the

Nevada court is currently set up, and how a business court has already been implemented here. In order to

illustrate the potential benefits of a chancery, a comparison is made between the State of Delaware, which

has had a chancery court for over 200 years; and Nevada, which has never had one. Finally, it addresses the

strengths and weaknesses of a business court when compared to a chancery court. Making Nevada a

chancery state would benefit more than business: it would impact positively three other stakeholder groups:

judges, taxpayers, and litigants in all Nevada courts.
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A Chancery Court for Nevada:

Definition, Costs, and Benefits

What a Chancery Court Is

Chancery law is based on the concept of “equity,” and is founded on the English common law

tradition, which is used in England and the US. It supplements the strict application of the “rule of law”

where its application would result in unusually harsh punishment. It is sometimes mistakenly contrasted

with “statutory law,” which is law made up by decree of the legislature; and “common law,” which is law

made through the rulings of judges, citing precedents in subsequent legal action.

There are three main distinctions between “equity” or chancery law, and common law.

The first is in the remedies available to litigants. In general, common law courts award monetary

damages. Chancery courts, though, can enter injunctions to act or refrain from acting. Often, this is more

valuable to a corporation than monetary damages. Equity courts offer this solution more easily than

common law courts; although common law courts can also offer writs, they are harder to get and more

difficult to use.

A second difference is the absence of a jury. Equity judgments are handed down only by judges,

according to the law, and “matters of fact” are not decided by juries. The right to a trial by jury in a federal

civil case is guaranteed by the Constitution, but it is not used in chancery courts.

Regarding trial by jury, the kind of court that is chosen to hear a particular plaintiff often depends

on what remedy the plaintiff seeks. In general, if he is looking for monetary damages or certain kinds of

relief, the plaintiff is also guaranteed the right to a jury trial. If, however, the plaintiff seeks modification of

a contract, injunction, declaratory judgment, specific performance, or some other kind of non-financial

ruling, the case would go to a business or chancery court.
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A third important difference is the origin of the rules covering the decisions. In common law,

reference is made to written statues and the interpretations of them. In equity law, though, the emphasis is

more on “fairness” and “flexibility.” At the outset, equity law did not have fixed guidelines, and early critics

harped on this distinction. Since the 17th century, however, this kind of law has lost much of its flexibility,

and its rulings are now frequently based on precedents, just as with common law. The difference between

what’s “legal” and what’s “equitable” remains, however, and it is an important distinction to corporations.

The push to bring a chancery court to Nevada is sometimes framed by its opponents as a special

favor to business, at the expense of the rest of the state’s citizens. An examination of the available sources

has shown this not to be the case. At least three stakeholders in this debate besides business would be

positively impacted by the addition of a chancery court to the state’s judicial system. First, judges would see

their caseloads – already among the heaviest in the country – cut back, as the business cases would be

moved to a separate court system. Second, the reduced case load would speed up justice for all litigants in

the state – civil, criminal, family, etc... as well as for business. Third, the income, generated by the increase

in new corporate registrations and increased renewals would be added to the state’s General Fund, and

would cover much more than the costs of a chancery court itself. It would add new funding for other state

programs, and reduce the pressure to add new taxes, or increase existing ones.

The Status Quo

In considering the adoption of a chancery court, it is best to start with an examination of how the

courts are set up in Nevada today. The Web site for the Nevada Judiciary does an excellent job of

explaining it.
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Source: Annual Report of the Nevada Judiciary: Fiscal 2006

One proposal for addressing business cases, in lieu of a chancery court, is a “business court;” there

would be judges appointed whose specific responsibility would be to hear business cases. They would be a

part of the District Court system, with new judges added in the second and eighth districts. Currently,

Nevada’s District Court system has 60 judges, and is organized as follows:
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Source: Annual Report of the Nevada Judiciary: Fiscal 2006

In fact, a business court was set up in 2000. Three judges were appointed whose first responsibility

was to hear business cases. The very first was Judge Brent Adams, appointed on November 20, 2000, to

hear cases in Washoe County. He is still hearing them today. Two more judges were appointed in Clark

County about three months later. The theory was that these three would be the core “business court” for

the state, and all business cases would be directed to them.
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It didn’t happen, and over the next six years so few business cases were heard by these judges that for

all practical purposes they need not have been appointed.

At the end of 2006 Justice Rose called upon the judiciary to renew its efforts to use the state’s

business courts; it led to the appointment of Mark Denton and Elizabeth Gonzales in Clark County, and a

renewed effort to funnel business cases to the three judges (including Adams, who had continued to hear

them). As the system is currently set up, all cases go first to Judge Adams, and any “overflow” cases are sent

to the other two judges.

At the same time, the chronic backlog of cases was addressed with a new system to be used in all of

the courts: alternate dispute resolution (ADR). This system has been introduced as a model for all courts in

the state.

Judge Adams in Washoe, who has been on the bench for 18 years, embraced ADR enthusiastically.

He reports that in the past, the usual procedure for business cases was for one of the business litigants to ask

for injunctive relief, which stopped the business from operating. The court could take years to reach a

decision, by which time the business was gone and its employees out of work. He recalled the case of a

mom-and-pop store that came to court; by the time it was decided, both mom and pop were dead.

Under ADR, the judge meets the litigants on the first day of the trial and tries to resolve the case

rationally and fairly right then. If the case cannot be resolved that day, litigants and judges work to find the

cheapest, fastest way to solve the problem without disabling the business. Judge Adams reports, “It is my

practice to meet in a chambers conference with all parties and counsel as early as possible in every case. We

discuss the nature of the case, the costs, risks and time of the process. We try our best to settle it and, if

that is not possible, to create a case management plan which is dictated by me, typed by my secretary, filed

and distributed to everyone before they leave the courthouse. I think this approach to case management

should be employed in every kind of case.” Judge Adams reports that he has been able to resolve 30% of his
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cases on the first day this way, and claims a 92% success ratio in the 1700+ cases he has handled over the

years.

For the record, Judge Adams is not against setting up a chancery court in Nevada and would not

oppose it. However, he argues that “the key to success is not more laws and rules mandating the procedure.

It is to have more judges deeply committed to the just, speedy and inexpensive resolution of every action.”

In his view, a properly staffed and operating business court should be enough.

The Business Angle

Corporations are designed to make profits for their owners, so they naturally gravitate to places

with the best mix of 1) the largest markets, 2) the greatest incentives, and 3) the lowest risks.

Until recently, “places” usually referred to geographic locations, because except for the largest

companies, it was important that headquarters and legal domicile be located in or near markets.

Nevada has always been strong in this respect, being central to all businesses operating in the

Western US, including the country’s largest and most progressive market, California.

Globalization has further worked to broaden markets and make them more accessible. It is less

important today for a corporation to be domiciled in or near its primary customers; often, those customers

are so widely scattered that there is no longer a customer “center” in the geographic sense of the word.

As a result, when corporations choose where they want to be domiciled (or registered), the other

factors play a greater role in the decision. These include incentives offered by the city and/or state of

registration, and the degree of risk associated with that city/state.

Nevada has done a very good job of ratcheting up its corporate incentives. This is a reflection of the

steps the state has taken to make itself more business-friendly. The benefits, while not unique, offer a

comprehensive package that is not available in many other states. They include
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predictable for business rulings. This is important, because corporations often use the law in a different way

than citizens.

The larger the company (and the higher the fees it pays for registration and renewal), the more

likely it will be involved in legally protecting or defending itself in court. Corporations know they can’t win

every case; what they want are judges that understand law as it applies to businesses, and to apply it

consistently and accordingly. Thus corporations tend to register in those states where they can get the kind

of legal clarity and support they need in order to minimize their risks.

Nevada, despite the increasing number of business registrations, is still not perceived as a superior

location to domicile in the business world, particularly among larger corporations, those which would bring

the largest number of dollars to the state were they to register or move here.

The US Chamber Institute for Legal Reform conducts an annual survey of corporate perception of

liability risks, state-by-state. In its most recent annual survey, Delaware finished first for the fifth year in a

row, leading in areas including “Best treatment of tort and contract litigation,” “Best treatment of class

action suits and mass consolidation suits,” and “Punitive damages.”

Perhaps equally importantly, the quality of legal execution – how well the judges did their duty –

found Delaware consistently ranked number one. This included areas such as “Timeliness of summary

judgment or dismissal,” “Judges’ impartiality,” “Judges’ competence,” “Judges’ predictability,” and “Judges’

fairness” (Institute for Legal Reform, 2007).
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Source: Institute for Legal Reform
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Their ranking puts Nevada in 37th place. In a financial sense, it indicates that while smaller companies

may be coming to Nevada in ever greater numbers, the larger corporations, those that would pay the

highest fees and generate the most income, still see Nevada as a relatively risky state. That is because of the

absence of a seasoned chancery court. For larger corporations with deeper pockets, this is a particular

concern. A chancery court system, with its premise of “fair and equitable” judgments, versus the often

harsher “strict letter of the law” of common law, is more attractive to them.

The incentives to move to Nevada are superior, but a single disincentive – the lack of a chancery

court – may often be enough to convince larger corporations and multinationals to register elsewhere.

Taxpayer relief

In this paper Nevada’s state budget will be compared to Delaware’s state budget, since one of the

main benefits the chancery court is that it brings increased funding for state government; that is, for services

provided to all citizens of the state. Delaware can be considered the “gold standard” of chancery states.

In Nevada, the Secretary of State is responsible for collecting the fees for registering corporations,

while the taxes on corporations are listed in a different section of the budget. In the first comparison for this

analysis, below, both the income from the Nevada Secretary of State’s office (registration fees and renewal

fees) and the taxes collected on those same corporations are added together. In Delaware, taxes derived

from corporations are listed as a single number in the state’s budget, and only that number will be cited.

The Nevada Secretary of State’s record continues to show progress. The Department’s Revenue vs.

Expenditures has improved every year for nearly 20 years in a row, with its biggest gains in both dollars and

percentages coming in the last four years.
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Source: Nevada Secretary of State 2006 Annual Report

Nevada has seen a marked increase in the number of corporate registrations in the last three years as

well. Due in part to the incentives offered to business by the state, Nevada has become one of the top ten

filing districts in North America (Nevada Secretary of State, 2007).
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Source: Nevada Secretary of State 2006 Annual Report

In contrast, below is the number of new business registrations in Delaware’s most recent fiscal

years.



Chancery court 15

Source: 2006 Annual Report, Delaware Department of State, Division of Corporations

Delaware, like Nevada, has shown a rapid increase in the growth of new registrations. The

difference is that Delaware is already at a much higher number, 145,380 in 2006 vs. 85,001 in Nevada for

the same year. Nevada had only 58% of Delaware’s total. This is financially significant for two reasons: 1)

the registrations themselves are a source of income to the state, and an additional 60,000 registrations per

year in Nevada would make a substantial difference; and 2) once registered, these same businesses pay

annual taxes and/or fees to the state. Thus the revenue shows up not only in the year of registration, but in

every subsequent year.

The increases in both states have led to an increase in the monies contributed to each state’s General

Fund, but it is obvious that the state that domiciles more corporations will collect more corporate taxes and

fees, both annually and cumulatively.

The next comparison is of the percentage contribution that business makes to each state’s General Fund.

The most direct comparison is between business taxes. The Nevada percentage is shown below.


